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<fll4li*ml/36/2003-4iin<n.'—'afrWm, 1963 (1963 38) ^ ^ 49 OT "Sf^ ^\Mii 

■^FT 3Rt^ ^ STWfef ^ ^ RtiiwT ^ fdVIKSII qi^ 

( 4in1d14 i R^ ) 

•Rd*5,5KLM5^ ^I^JJII:i4HK, fHM4M 11 


31^ 


f^^iraiMrMH (#M) - 311^ 

3n^ 

2003 % 10^ 

^ ^ arisffed ^ ^ % '^4dM ^ f^^irai 45t5R 

(##ft#Icl) 3^1? dlJlcJl % ^h4 fcf4(^ % ^ f^TFRJNrPPT W=T ^ TTIRT ^ ^cjf^d 

#1 

1.2. 4 4|3^?f4l4 ^ 4JT anwR ^ ^ ^ ^<!f)l^d ^ % 1^ 

^ 11 Rid*4'(. 2002 ^ ^ xTgj 3jk cn?#fr g»7R ( ^>j<Hki) ^ 

2.1. ^ 21^ # gwff ^ 315^, 41iM % (#tt^ # gf ^f^d 42,000 ipf life? % WH TR) 

49,800 ipf ilte? ^?*rR ^ MRd ^ (arsrf^ 3450.00 ^ 100 ipf ifte^ ^ 3T5 ?tr ^45-3r 

^ ^ 1^ 51.84 eTR? ^>4Xf ^ gffim ^ 17.18 cTm W?, ^ cftePT ^ ^ ^ 

^ 17.18 cirer #f?T ^?isn wRPRT ^ ^ ^ 17.18 oHH Wf f} ^ ^ ^ tl SfraN 

StH 35000^ ^ ^ WRxr) ^3IT^ 1.14,700gif 

118.71 cTRIWJ^il^ ^45t«J11 


2800 OU2003 


(I) 
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2.2. ^ TR fWr % ^ ^f. im nrj ^ ^ w P»H{^Rad % ;- 

(I) 49,800 

4^ EIM 5.2 % 3rfHR. di^^^ci l dl ^ fWf 42,000 ^ 4W (mRR| 6(1 3, 2 sfr? 

4, III) ^ ^ ^ t, % ^ ^ ^ 3.19 ^ ^ 

^ ^ 41 ^ ^ ti ^ ^ ^ ^fc i Rtfr (Hif^ 3wm ^iFNp) 3f^ 

^ vHW5iiJ4>dl ^ tl 

(ii) ^jfKfeP? ^ tim 5.3 % 3r5?TR, STfcT^rP ^ ^ ^ f^!4ER tjgT{ ^ ’{(IvjdM ^ Wtai % 

4td^ M^W'j ^ ^ 'W^hIci 4141^ in^ Mwif^d ^ *ii4q^ te[rat ^ 

5?WJT 4 ^ ^ tor ^ ^T^i 

(iii) ^5r?rqpff % ^rmPiRT % f^ amis afR ^idwid % 5i% cmr 

6{^>3PT ^ (^#7^ % 3 ^ f¥|?T - cn?#FR;TdT 4^ HR'tt^Mfriqf 4Jt srfM^ ^4>-aTq ijfir ^ w 

f^RT^ % '■•prdH % a?RT4T 4^ 3PT TPTR d4 cT4> RPJ 3Tai4T ?mr4 4^ ^ 41^ 
aifcrte ^miaff aft^/aRrar ^teart 4Jt ^ ^ ^fPd 4^ 4R?n i 

(iv) 4ra 4)^Dt{141k!d IRT 44^W ^4^fm 4^ nxr ^ d4 IRT 4^ 4? 44^011? 4^ 50% 

% 3IT^ ^ ^ dTto 47 F^dreR 4R^ 451 d1^ 4 f^ 4t#^WW^ IRT qiDil^4> 

SRncpff % 4J7i 4R^ ^ dlft^ 1 

2.3. 4t#a4W^IRT 4^4^4Rff 

(i) cTTF^RRnft ^ aiMlbci % ^t44 ^ 3.19 4>^ WJ ^ '^Fdld t^>4T # afR 4lf^lf^I4> 

JTcIRJR ^ ^ dl^ ^ ^ WTd 4^ 47 7T4^ 4?! ^4414 ^74T tl F4 ^4dT^ % 31^141, 

4 ^ arr^fed 49,800 44 4^47 ^4-3T4 afR 1,14,700 44 4147 arftrt^ ^4>3i4 ^ % 3^444 
% 1^ aiePT ^ 1%? 4t7 ^ 4^ 47R ^ aT^dR 4^ f^RT^ ^ ‘gddPf ^^74T tl 

(ii) 447 44 ^ 3T1^ f^RT^ ^ ^54dPr afR 4T4# 4p4 41Rl44 ^ 7)4 ^ 4^ 44 ^ f^RT4T anw 4^ ^ 77^744 

^ 19 4R441. 1976 4?t M*hlf^ld % 3^^747 tl 7R^ IRT 1 af^, 1995 4?t ^ 44 

4T44?fl R=l^d)' ^41WT44rtf^4^444T f^RT4T,aT5lf^ 41F14H % 7o4 ^ 4^ %4T44i7l 

(iii) 4474T? ?Jc4j ^ % 317^ ^ 4)t dl^l^ 4t7M4l4H IRT 441774 ^ ^ 4)1 dlte ^ 1 

3.1. ddT?4Td, 41't11<i141\'c1 ^ 4R% ^ 444 4J1 HCCI f^RT4l ^ ^5^1414 f^4l afR 414)<£1 ^ FTT 4T4^ 4J1 4^474 % 

4Rr ^ 37^^ f<|)411 F7f 4T4^ 47 4?474-f^Rt44 ^ 4)14)1 7744 ci'Vii afR ^77 d84 % 37777)4) ^ 1^ 4^ % f^TdtTR 
77^ 4RM4R7f ^ 577dT4 47 F7T 47^7^7 I^TTT ^ TFT t, ^ F7T TTTf^t^TR ^ F7T 474^ ^ BTdS^ 47^ 

afR FTT {^4T4 4^ F77 4R^ 47 37^^ f^RIT ^ I 

3.2. ^ F7T 4474 ^ ^RM%77 ft 4447^ Ti^l^ld M4!f^d 457 317, ?7Tf^ fWlfl ^ 47^4 ^44 #!MfRc7 4l 4774)1 

fMWr % #47 447 8171 F77% 4cgd7 iRftf14R7T ^ 374^ ij# 4^- 47l 77^ 47# % .f^ ^ sfR 47# 7^ 11 

^f1#M4R IR7 4^ 4f 3rf#Rd) 47# 77#4 # f#*4fc7f^ f 

(i) ^Rlfl IR7 ^34cT4r 477^ 4^ arf^Rrf) ^ #) f^RT# % ^54d74 #? W #, 7#4e74 # ^ 74^ 

f^44 t :- 



[WTin—•q^4]_^^ wr-l . rTWWf_-_3 

^ qm 5.3 Tt SfTWr ^ t sft? cfT5#fraTft % f(n Plwl ■?!?<! 

3fl7 q^*M^f3Tt ^ ^ 'H^^^fcl % cHI^'^i'H^ildl IRT ^ "nf 

arfcrftrfj 3rsmT ^ ^#?r ^mr arlcif^ ^^rarf % ^ ’ft 

* 3iw ar^T ^ ^5^^ 

(^ %^52ft?jfT’Tmtf^ err^^wjpft crr^^m^ ^ % cT^i % 

(^i) ^rafft ^ftw^ % ^ 87 ’K (iii) qRRi*^ 21-^ ft fftfftf^ nm t terr ^ 

aft? ftftft^ ^ ft ar?^ ^ ^ ^Tq ^ ft> ^#fmrft areFT ^ ^ 

^ ^ -g)?!? ft) arj^. ^ ^ ^ ctiffrrf^cjj' ^ TT^ ‘^<idH fftj^n ^wn i {^, 

^ fftPiRvi ^ ^ D 

(ii) ??i% ararm, ftftft^ ft> fft^ 17 2 oo 3 ft> xt^ ft ?nfftor ^ ^ ft> PinlciRaRT 

^ ar^ftEi TR cTPj ^ ^ # ;- 

(^ ftftft^ etm Pif^Bd ^ Trrft^ ar^ vs^mFrWafr ^ fft ^ ^ w^ ft) Icfj ’jpr ^ 
anft^ ftg fftfftF?: ^ ^ 1ft)? Tn? ti 

(^ fftfft^ ft ?gjj^ ^^f^Tiftyf s^Tl aft? ?ft?^. 

<'Wi^v)i ^ ff??rT ^mT STT. sm ?tt%?t fft)?T ^»nc!T 11 

(?) ^? 5 TT NjIHHd, arfft? ^?dH, fttfft?? aTlfft ?? HHk^ «r)Rid ♦H'lqRiql ITfT ftWlt^IcT ?c^ 4ft 

3{eM4) ff ft r 4) 3l?fft 4ft Hfftf^fiftd 4)^ ft ^rafft) fttaft^t ??^ ?>4 ft)4^ cfl4<?)ifM* 

qR 4 ^vi|? | IftRTft) tftr? ftt?^ ft 44 ftcT aft? ftt>ft€t ft> ?fft 3mT4?T ?zlt ?ft ft. aftft^ 

fttfti 

(^ ffttft4T, ftt^ am4T ftt?^ ft 5ftfft4? amr vT?h^ amr fftj?Tft ft> aftft? ifTcn? ft? 4T^ ft 
4 ftft ?ff ft aisi 4 T ?T? ?ff 4ft ?ft fti fttftcft ^ 3ri?r Jift^r ft> ?i4m ft 19-02-1976 ^ 

174?fftrcT ftt^jFft ^ 4^ ft> 4Tft ft 4ftft ?ff ?4T «IT I 

(^ qRlft f te 21-4), ?? (iii) ^ ar^ ^ ?ff 4ft ?? ?i4)ftl ?fft ftwr ^ ^ ?i#J<T ^ ^44^ 
4? ?m ?n4 ^ fftclR fft)4T ^ eft 4? ^ ^ 49,800 4ft ftfe? 44 ft^af? ^ 

d l ^ft ^ ^ r d T 4ft qR^F4l^ ^ 1ft?4T 44T?TT ft. I^RTft) ??Tft aF?P4 ^c4) 44 ‘54414 fft»4T ft aft? 
«^ | 4 ceft 3(41 4>?4T ?^t4Tl fft)?T 4 T %4H 3(fftf^ ^453(4 ^fft (a(«fteT 1,14,700 4ft 41 c?) aft? 
3T^ ^ft4iaft ft) ft? ft I ftftftftt ^ fft4T4? 17^. 2002 ^ 4? 3(4 ?ft?c^4 ^ tft??? 44 44T ft 

aft? ftiqa? ?(ftt fft?fcft ^44Wiaft ^ arfftsFM ^?cIT ft I 

(iv) 4^ ft5?Tft ftWIftt 4ft ?ft4?I4 4? ??4ra? ?P?ft 4ft 41^1^ ^ ft? ft. ?ftt 4144^ 44?4TF ^[54) 

^ ft) Icf? 44 ^ fft>?T an? aW 44) ?ft?c!? ft 4^ fftftl^ WT ft vilwf^d 4ft fft??T a(TcTTl 

4. ?ft ?4 4?ft^ 4>^ m^Pl4) ft?I fft) 4?( 4Tfft45?? ^ arlft??? 4?I4 t 14 ’?(?() a(?4T Wt cPi4d Hxiid^ ft> 
44)^ ft 5ft 44) ft ftlft? ft I 4?f 445^ ft 4?T? 4? ^ 5®4 WT ft fttft€t a^ ft? ft? 4??IKT? 4? 

?ft?d? 4ft 4ft 4T? 4)?ft ft 1 4?T 4^c^ ^p?ft ft> 3RI4T 4ft4R ??4T4 ft f^ftt 3I?4^e4T ^ ^ ^?ft ft> ^ 

4)tf 44)?? 4ff 44T?T ’??( ft I ?ft?5t? ft) 4ft 4^ ft 4fft 4ftf 5(^5^ '«4tft vTcRH ft4T ftltft ft ^ ftftt ^*4H 
3(54ftt ft ftftt 1 
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5. VS ^ ^ 19 3pmr, 2003 ^ ^ M€t ^ ^ ^ ?iTte 

^ ^ ^ ^ 31^ w 8ITI ’era! % TTf^TRT ^ ^ ^ ^ ^^ 

^ ^’TW ^ # 1 aft^ ^ Pi^gT^ ^ ^ ^ 

gid ^ fppn ^ I 

6. MRu |I H-{<)>Kq , ^ ^ % 3ifmR ^ TT^JW ^ ^ 

aTf^t^-^’% 3r?fT^ ^ «{|'^)<fl IRT ■’R ^K'’! ^ <9 iRv» ^R^TT 11 


31. cl. 4fnH : g fTC, 

Eu 1%m/ni/iv/i43/03-3TOPnpjT3 


TARIFF AUTHORITY FOR MAJOR PORTS 
NOTIFICATION 

Mumbai, the 24th September, 2003 

No. TAMP/36/2003-VPT— In exercise of the powers conferred by Section 49 of the Major Port Trusts 
Act, 196,3 (38 of 1963), the Tariff Authority for Major Ports hereby disposes of the reference received from the 
Visakhapatnam Port Trust (VPT) regarding dispute between the Visakha Container Terminal Private Limited 
(VCTPL) and the VPT on payment of land rentals forthe lands allotted to the VCTPL as in the Order appended 
hereto. > 

% 

SCHEDULE 

Case No. TAMP/36/2003-VPT 

The Visakhapatnam Port Trust - Applicant 


O Rt P IE 


(Passed on this 10th day of September 2003) 


This case reiates to a reference received from the Visakhapatnam Port Trust 
(VPT) regarding dispute between the Visakha Container Terminal Private Limited (VCTPL) and 
the VPT on payment of land rentals for the lands allotted to the VCTPL. 

1,2. A Concession and License Agreement (CLA) was signed by the VPT with the 

VCTPL on 11 September 2002 for developing the multipurpose berth In the outer harbour of the 
VPT as a Container Terminal on BOT basis. 

2.1. In accordance with the provisions stipulated in Appendix 21A of the CLA, the 

VPT has demanded lease rentals of Rs.51.54 lakhs (comprising Rs.17.18 lakhs as one year’s 
advance rent, Rs.17.18 lakhs as non-refundable premium, and Rs.17.18 lakhs as refundable 
security deposit.) for the back up area of 49,800 sq. mtrs. (as against 42,000 sq. mtrs 
mentioned in the CLA) based on the rates prescribed in Its Scale of Rates (i.e. Rs.3450/- per 
100 sq. mtrs). On the same basis, Rs.118.71 lakhs was also demanded by the port from the 
VCTPL for the additional back up area measuring 1,14,700 sq. mts. (as against 36000 sq. mtrs 
mentioned in the CLA) allotted to the VCTPL. 
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2.2. The main issues of raised by the VCTPL with reference. to lease rental 

demanded by ^e VPT are summarised below: 

(I) . Laase rental is not applicabla to 49,800 sq. mtrs. of back up area. 

As per Clause 5.2. of the CI_A a lump sum amount of Rs.3.19 crores has 
already been paid to the VPT towards upfront fees for the Licensor’s Assets 
which include backup space to the berth of 42,000 sq. mtrs. (Appendix 3, item 
2 and Appendix 4, Item III). It is not required to pay any further rent (whether 
monthly or annually) for the back-up area. 

(II) . As per clause 5.3 of the CLA, terms and conditions for the laase of additional 

backup land shall be mutually agreed within the framework of the CLA; 
unilateral application of the Government guidelines for land lease proposed by 
VPT is, therefore, not applicable In the present case. 

(III) . Apart from payment of upfront fees and royalty per TEU for-the guaranteed 

throughput and lease rent for backup lands (to be read as additional backup 
lands, covered by Annexure 3 of the CLA - Licensor's Assets), no other 
charges are applicable or chargeable, unless VCTPL spacificaily avails of 
additional services and/or facilities. 


(Iv). The effective date for sharing of 50% wharfage collected by VPT when the 
berths were not used by VCTPL will be the date of signing of the CLA and not 
the date of commencement of commercial operations by the VCTPL. 

2.3. The arguments of the VPT with reference to the points made by the VCTPL are 

summarised below: 


(i). The licensee (VCTPL) has paid Rs.3.19 crores towards upfront fees and it has 
to pay royalty from the date of starting the commercial operation at the rates 
agreed in the CLA. Apart from these payments, the licensee Is liable to pay 
lease rentals for allotment of backup area of 49,800 sq.mtrs. and for allotment 
of additional backup area of 1,14,700 ^q. mtrs. as per land lease agreement to 
be separately entered into. 


(ii). The payment of one year advance rent and one year rent as refundable 
premium are in accordance with the notification published In the Andhra 
Pradesh Gazette on 19 February 1976. The guidelines dated 1 April 1995 
issued by the Government also envisage that one year rent has to be collected 
as non-refun da ble premium 


(lii). The effective date of sharing wharfage will be the date of. commencement of 
operation by the VCTPL. 

3.1. Subsequently, the VCTPL has made the payment of lease rentels to the port 

under protest end requested the VPT to refer the matter to the arbitrator. Since the arbitration 
will take a long course of time and in the light of the fact that the prc^sal-from the VCTPL for 
fixation of rates is being considered by this Authority, the VPT has requested this Authority to 
Intervene in the matter and to resolve the dispute. 


3.2. Since the VCTPL was the only concerned party affected in this case, the 

reference received from the VPT was forwarded to the VCTPL for their comments. In response 
to this, the VQTPL has furnished further points to substantiate its eeriier argument. Some of 
the additionai points made by the VCTPL are summarised below: 

(i). There is a dichotomy in the CLA>as regards payment of rent for additional land 
made available by the VPT as stated below: 
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(a) . Clausa 5.3. of CLA provides that the Licensee shall also pay rent or 

other charges for the additional land or other premises or additional 
utilities or services, made available by the Licensor to tha Licensee in 
accordance with the terms, conditions and covenants mutually agreed 
between the Licensor and the Licensee. 

(b) . Page 52 of the CLA states that land rentals as per applicable Scale of 

rates for backyard area shall be paid by the Licensee to tha Licensor. 

(c) . Whereas Appendix 21-A item (ill) page 87 of tha CL:A stipulatas that 

land rentals for back-up area, and leased in any other VPT area shall 
be paid by the Licensee at commercial rates for those areas as per 
Land Lease Agreement to be separately entered into. (The 
commercial rates are, however, not specified) 

(|j). Further, the terms of land lease contained in VPT’s letter dated 17 January 
2003 are not applicable to this Contract on the following grounds: 

(a) . The policy guidelines referred by the VPT have been spaciftcally 

developed for allotment of land to meet ad-hoc demand of other users. 

(b) . The BOT tender was a stand-alone comprehensive document. The 

execution and operation is to be governed by the CLA, which 
Incidentally formed a part of the tender document. 

(c) . The guideline on terms like security deposit, advance payment, 

premium reflects the shorter term nature of the leases to be governed 
by the said guidelines whereas the BOT is cieariy more irian jusi a 
lonfi-term project, for which adequate security and consideration to 
VPT is built in the CLA. 


(d) , The tender, bid or CLA does not make any reference or demand about 

premium or security deposit or advance payment of rent. Neither was 
any refarance made about the pro-forma long-term land lease 
agreement published by VPT In the Andhra Pradesh Gafatte on 
19.02.1976. 

(e) . The provisions of Appendix 21-A, item (iii) cannot be read in Isolation. 

If all provisions relating to back up area as a whole is considered. It will 
clearly emerge that back-up area of 49,800 sq. mtrs forms part of the 
Licensor’s Asset for which It has paid the upfront fee and shall continue 
to pay royalty. Rent is payable only for additional back up land (i.e. 
1,14, 700 sq. mtrs.) and other services. The VPT letter dat^ June 17 
2002, now forms part of the CLA and the CLA supersedes all previous 
arrangements. 

(iv). Since lease rentals are payable to the VPT from the date of signing of the CLA, 
the same yardstick must ba applied for sharing wharfage unless specifically 
mentioned to the contrary In the CLA. 

4. it will be relevant here to mention that tha jurisdiction of this Authority Is 

reatrlotad to tariff Issues Involved In case of the major port trusts or private terminal operators. 
The Issues agitated in this case primarily call for interpretation of tha CLA signed between the 
VPT and the VCTPL. There is no case made out to show that either any now tariff ara to be 
fixed or any ambiguity in the existing Scale Of Rates Is to be removed for want of which this 
dispute has arisen. If at all any tariff implication arises due to interpretation of the CLA, such an 
occurrence is only consequential. 
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5. A joint hearing In this case was held on 19 August 2003 where both the parties 
VPT and the VCTPL were requested to explain the tariff issues involved in this dispute. Both 
the parties after some discussion agreed that this Authority is not a proper forum to adjudicate 
the issues in reference. The VPT and the VCTPL have decided to take recourse to the dispute 
resolving mechanism envisaged In the CLA. 

6. In the result, and for the reasons given above, and based on a collective of 
mind, this Authority dismisses the reference made by the VPT for want of jurisdiction, without 
going into the merit of the case. 


A. L. BONGIRWAR, Chairman 
[No. ADVr/lll/IV/143/03-Exty.] 
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